§655.46

employee ceases to perform the safety-
sensitive function and proceeds to the
testing site immediately.

(i) A covered employee shall only be
randomly tested for alcohol misuse
while the employee is performing safe-
ty-sensitive functions; just before the
employee is to perform safety-sensitive
functions; or just after the employee
has ceased performing such functions.
A covered employee may be randomly
tested for prohibited drug use anytime
while on duty.

(J) If a given covered employee is sub-
ject to random drug and alcohol test-
ing under the testing rules of more
than one DOT agency for the same em-
ployer, the employee shall be subject
to random drug and alcohol testing at
the percentage rate established for the
calendar year by the DOT agency regu-
lating more than 50 percent of the em-
ployee’s function.

(k) If an employer is required to con-
duct random drug and alcohol testing
under the drug and alcohol testing
rules of more than one DOT agency,
the employer may—

(1) Establish separate pools for ran-
dom selection, with each pool con-
taining the covered employees who are
subject to testing at the same required
rate; or

(2) Randomly select such employees
for testing at the highest percentage
rate established for the calendar year
by any DOT agency to which the em-
ployer is subject.

§655.46 Return to duty following re-
fusal to submit to a test, verified
positive drug test result and/or
breath alcohol test result of 0.04 or
greater.

Where a covered employee refuses to
submit to a test, has a verified positive
drug test result, and/or has a confirmed
alcohol test result of 0.04 or greater,
the employer, before returning the em-
ployee to duty to perform a safety-sen-
sitive function, shall follow the proce-
dures outlined in 49 CFR Part 40.

§655.47 Follow-up testing after return-
ing to duty.

An employer shall conduct follow-up
testing of each employee who returns
to duty, as specified in 49 CFR Part 40,
subpart O.
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§655.48 Retesting of covered employ-
ees with an alcohol concentration
of 0.02 or greater but less than 0.04.

If an employer chooses to permit a
covered employee to perform a safety-
sensitive function within 8 hours of an
alcohol test indicating an alcohol con-
centration of 0.02 or greater but less
than 0.04, the employer shall retest the
covered employee to ensure compliance
with the provisions of §655.35. The cov-
ered employee may not perform safety-
sensitive functions unless the con-
firmation alcohol test result is less
than 0.02.

§655.49 Refusal to submit to a drug or
alcohol test.

(a) Each employer shall require a
covered employee to submit to a post-
accident drug and alcohol test required
under §655.44, a random drug and alco-
hol test required under §655.45, a rea-
sonable suspicion drug and alcohol test
required under §655.43, or a follow-up
drug and alcohol test required under
§655.47. No employer shall permit an
employee who refuses to submit to
such a test to perform or continue to
perform safety-sensitive functions.

(b) When an employee refuses to sub-
mit to a drug or alcohol test, the em-
ployer shall follow the procedures out-
lined in 49 CFR Part 40.

§655.50 [Reserved]

Subpart F—Drug and Alcohol
Testing Procedures

§655.51 Compliance with testing pro-
cedures requirements.

The drug and alcohol testing proce-
dures in 49 CFR Part 40 apply to em-
ployers covered by this part, and must
be read together with this part, unless
expressly provided otherwise in this
part.

§655.52 Substance abuse professional
(SAP).
The SAP must perform the functions
in 49 CFR Part 40.

§655.53 Supervisor acting as collection
site personnel.

An employer shall not permit an em-

ployee with direct or immediate super-

visory responsibility or authority over
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another employee to serve as the urine
collection person, breath alcohol tech-
nician, or saliva-testing technician for
a drug or alcohol test of the employee.

§§655.54-655.60 [Reserved]

Subpart G—Consequences

§655.61 Action when an employee has
a verified positive drug test result
or has a confirmed alcohol test re-
sult of 0.04 or greater, or refuses to
submit to a test.

(@) (1) Immediately after receiving
notice from a medical review officer
(MRO) or a consortium/third party ad-
ministrator (C/TPA) that a covered em-
ployee has a verified positive drug test
result, the employer shall require that
the covered employee cease performing
a safety-sensitive function.

(2) Immediately after receiving no-
tice from a Breath Alcohol Technician
(BAT) that a covered employee has a
confirmed alcohol test result of 0.04 or
greater, the employer shall require
that the covered employee cease per-
forming a safety-sensitive function.

(3) If an employee refuses to submit
to a drug or alcohol test required by
this part, the employer shall require
that the covered employee cease per-
forming a safety-sensitive function.

(b) Before allowing the covered em-
ployee to resume performing a safety-
sensitive function, the employer shall
ensure the employee meets the require-
ments of 49 CFR Part 40 for returning
to duty, including taking a return to
duty drug and/or alcohol test.

§655.62 Referral, and

treatment.

evaluation,

If a covered employee has a verified
positive drug test result, or has a con-
firmed alcohol test of 0.04 or greater, or
refuses to submit to a drug or alcohol
test required by this part, the em-
ployer shall advise the employee of the
resources available for evaluating and
resolving problems associated with pro-
hibited drug use and alcohol misuse,
including the names, addresses, and
telephone numbers of substance abuse
professionals (SAPs) and counseling
and treatment programs.
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§655. 71
§§655.63-655.70 [Reserved]

Subpart H—Administrative
Requirements

§655. 71 Retention of records.

(a) General requirement. An employer
shall maintain records of its anti-drug
and alcohol misuse program as pro-
vided in this section. The records shall
be maintained in a secure location with
controlled access.

(b) Period of retention. In determining
compliance with the retention period
requirement, each record shall be
maintained for the specified minimum
period of time as measured from the
date of the creation of the record. Each
employer shall maintain the records in
accordance with the following sched-
ule:

(1) Five years. Records of covered em-
ployee verified positive drug or alcohol
test results, documentation of refusals
to take required drug or alcohol tests,
and covered employee referrals to the
substance abuse professional, and cop-
ies of annual MIS reports submitted to
FTA.

(2) Two years. Records related to the
collection process and employee train-
ing.

(3) One year. Records of negative drug
or alcohol test results.

(c) Types of records. The following
specific records must be maintained:

(1) Records related to the collection
process:

(i) Collection logbooks, if used.

(ii) Documents relating to the ran-
dom selection process.

(iii) Documents generated in connec-
tion with decisions to administer rea-
sonable suspicion drug or alcohol tests.

(iv) Documents generated in connec-
tion with decisions on post-accident
drug and alcohol testing.

(v) MRO documents verifying exist-
ence of a medical explanation of the in-
ability of a covered employee to pro-
vide an adequate urine or breathe sam-
ple.

(2) Records related to test results:

(i) The employer’s copy of the cus-
tody and control form.

(ii) Documents related to the refusal
of any covered employee to submit to a
test required by this part.



